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Small Business Administration § 124.521 

(e) The AA/BD may waive the re-
quirement prohibiting a Participant 
from receiving sole source 8(a) con-
tracts in excess of the dollar amount 
set forth in this section where the head 
of a procuring activity represents that 
award of a sole source 8(a) contract to 
the Participant is needed to achieve 
significant interests of the Govern-
ment. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8262, Feb. 11, 2011; 77 FR 28238, May 14, 
2012; 85 FR 66191, Oct. 16, 2020] 

§ 124.520 Can 8(a) BD Program Partici-
pants participate in SBA’s Mentor- 
Protégé program? 

(a) An 8(a) BD Program Participant, 
as any other small business, may par-
ticipate in SBA’s All Small Mentor- 
Protégé Program authorized under 
§ 125.9 of this chapter. 

(b) In order for a joint venture be-
tween a protégé and its SBA-approved 
mentor to receive the exclusion from 
affiliation with respect to a sole source 
or competitive 8(a) contract, the joint 
venture must meet the requirements 
set forth in § 124.513(c) and (d). 

[85 FR 66191, Oct. 16, 2020] 

§ 124.521 What are the requirements 
for representing 8(a) status, and 
what are the penalties for misrepre-
sentation? 

(a) Presumption of Loss Based on the 
Total Amount Expended. In every con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant which is 
set aside, reserved, or otherwise classi-
fied as intended for award to 8(a) Par-
ticipants, there shall be a presumption 
of loss to the United States based on 
the total amount expended on the con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant whenever 
it is established that a business con-
cern other than an 8(a) Participant 
willfully sought and received the award 
by misrepresentation. 

(b) Deemed Certifications. The fol-
lowing actions shall be deemed affirm-
ative, willful and intentional certifi-
cations of 8(a) status: 

(1) Submission of a bid or proposal 
for an 8(a) sole source or competitive 
contract. 

(2) Registration on any Federal elec-
tronic database for the purpose of 
being considered for award of a Federal 
grant, contract, subcontract, coopera-
tive agreement, or cooperative re-
search and development agreement, as 
a small disadvantaged business (SDB). 

(c) Signature Requirement. Each offer 
for an 8(a) contract shall contain a cer-
tification concerning the 8(a) status of 
a business concern seeking the con-
tract. An authorized official must sign 
the certification on the same page con-
taining the 8(a) status claimed by the 
concern. 

(d) Limitation of Liability. Paragraphs 
(a)–(c) of this section may be deter-
mined not to apply in the case of unin-
tentional errors, technical malfunc-
tions, and other similar situations that 
demonstrate that a misrepresentation 
of 8(a) status was not affirmative, in-
tentional, willful or actionable under 
the False Claims Act, 31 U.S.C. 3729, et 
seq. A prime contractor acting in good 
faith should not be held liable for mis-
representations made by its sub-
contractors regarding the subcontrac-
tors’ 8(a) status. Relevant factors to 
consider in making this determination 
may include the firm’s internal man-
agement procedures governing rep-
resentation or certification as an eligi-
ble 8(a) Participant, the clarity or am-
biguity of the representation or certifi-
cation requirement, and the efforts 
made to correct an incorrect or invalid 
representation or certification in a 
timely manner. An individual or firm 
may not be held liable where govern-
ment personnel have erroneously iden-
tified a concern as an eligible 8(a) Par-
ticipant without any representation or 
certification having been made by the 
concern and where such identification 
is made without the knowledge of the 
individual or firm. 

(e) Recertification. (1) Generally, a 
concern that is an eligible 8(a) Partici-
pant at the time of initial offer or re-
sponse, which includes price, for an 8(a) 
contract, including a Multiple Award 
Contract, is considered an 8(a) Partici-
pant throughout the life of that con-
tract. For an indefinite delivery, in-
definite quantity (IDIQ), Multiple 
Award 8(a) Contract, where concerns 
are not required to submit price as part 
of the offer for the contract, a concern 
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